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The Tennessee Regulatory Authority (TRA) pursuant to a state statute has ruled that 

Frontier Communications of America, Inc., despite having a statewide CLEC certificate of 

authority, is not permitted to compete as a CLEC in a telephone cooperative's territory. By this 

Petition Frontier requests the Commission to preempt this statute, T.C.A. § 65-29-102, and to 

rule that Frontier is entitled to begin competing with the telephone cooperative pursuant to the 

terms and conditions of an interconnection agreement that has been duly filed and approved by 

the TRA. 

Frontier and Ben Lomand have adjoining ILEC territories. The only legal difference 

between the two is that Frontier is organized as a corporation while Ben Lomand is organized 

as a telephone cooperative. This distinction, however, has allowed Ben Lomand to compete in 

Frontier's territory through an affiliate CLEC while insulating its cooperative territory against 

Frontier's competitive entry under color of state law. The requested preemption and declaratory 

relief are necessary and appropriate because of the obvious anticompetitive impact of the 

statute and the TRAs ruling. It is manifestly anticompetitive, unfair and unlawful to give a 

cooperative an exemption from competition under color of state law while at the same time 

allowing the cooperative to use an affiliate to compete within the territory of its adjoining ILEC. 

Such a complete lack of competitive neutrality calls for a remedy. Because the TRA apparently 

felt that its hands were tied by its governing statutes, the Commission must preempt. 
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) 

Frontier Communications of America, Inc. 1 WC Docket No. 05-- 
Petition for Preemption of Tennessee Code 
Annotated 5 65-29-102 and the Tennessee 

) 
) 

Regulatory Authority’s Decision That This 1 
Statute Restricts Frontier’s Statewide 1 
Certificate of Convenience to Operate as a 
CLEC 

PETITION FOR PREEMPTION AND DECLARATORY RULING 

Introduction and Factual Background 

This Petition arises from the refusal of the Tennessee Regulatory Authority (“TRA”) to 

allow an Incumbent Local Exchange Carrier (“ILEC”) affiliate to enter a market as a 

Competitive Local Exchange Carrier (“CLEC”) on an edge-out basis into the territory of an 

adjoining telephone cooperative. The cooperative is already itself competing through an affiliate 

as a CLEC on an edge-out basis within the first ILEC’s territory. This Petition seeks redress 

from this grossly anticompetitive situation, which allows a telephone cooperative to compete in 

another ILEC’s territory while insulating its own base from similar competitive entry under cover 

of state law. 

On April 28, 1999 in Docket No. 98-00600, the TRA granted a Certificate of 

Convenience to Ben Lomand Communications (“BLC”), a subsidiary of Ben Lomand Rural 

Telephone Cooperative, Inc. (“Ben Lomand Coop”)‘ to compete as a CLEC outside of Ben 

Lomand Coop’s territory. BLC proceeded to enter the adjoining territory of Citizens 

Telecommunications Company of Tennessee L.L.C., an ILEC doing business as Frontier 

Communications of Tennessee (“Frontier of Tennessee”). BLC built its own distribution 

Ben Lomand Coop and BLC are jointly herein referred to as “Ben Lomand.” 1 



network in Frontier of Tennessee’s territory, using Ben Lomand Coop’s switching capacity. BLC 

achieved a great deal of success in its CLEC activities and has taken substantially more than 

half of Frontier of Tennessee’s former customers in the areas that BLC serves. 

Frontier Communications of America, Inc. (“Frontier of America”), an affiliate of 

FrontieTofTennessei$hab previousiy obtained ZSatemd ’ --of Convenience from the 

TRA byurderdated June 27, 1996’ to operate as a CLEC outside of Frontier of Tennessee’s 

territory. Frontier determined that it would be appropriate to exercise this certificate by 

competing as a CLEC in Ben Lomand Coop’s territory. At Frontier of America’s request, 

Frontier of America and Ben Lomand Coop entered into interconnection negotiations and on 

July 6, 2004 executed an interconnection agreement, attached hereto as Exhibit A. This 

interconnection agreement was approved by the TRA by order dated November 24, 2004 in 

Docket No. 04-00233. In that order, the TRA stated, “The agreement is in the public interest as 

it provides customers with alternative sources of telecommunications services within the service 

area of [Ben Lomand Coop]. ‘‘ 

During the negotiations, Ben Lomand Coop maintained that Frontier of America lacked 

the legal authority to act as a CLEC in Ben Lomand Coop’s territory, citing (among other things) 

Tennessee Code Annotated 5 65-29-1 02, which states: 

Cooperative, nonprofit, membership corporations may be organized under this chapter 
for the purpose of furnishing telephone service in rural areas to the widest practical 
number of users of such service; provided, that there shall be no duplication of service 
where reasonably adequate telephone service is available. 

Both Frontier companies are under the common ownership of Citizens Communications Company, a 
publicly held corporation. Frontier of Tennessee and Frontier of America are jointly herein referred to 
as “Frontier.” 
At that time Frontier of America was named Citizens Telecommunications Company. ’ 
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Accordingly, in order to preserve each party's rights and to avoid the need to arbitrate an 

interconnection agreement, the parties agreed to a clause in the interconnection agreement that 

provides as follows: 

13.1 This Agreement will become effective upon: 

~ (a)~-issuance of aTfinatoTder b y - a r e g o t a t o t y - b o d p ~  ' ttTe requisite 
jurisdiction to grant Citizens with all necessary regulatory approval and certification to 

-.offer~loeat+exchange and local exehange-access~sewkes iR- tweegraph i6a feas  to ~~~~ 

Whteh I 
I +h' iiS Agreemen! applies; and 

~~. ~ ~~~~ ~~ ~ ~~ 
~ ~~ 

(b) approval of this Agreement by the Commission 
. _.._ .. ~.~ ...... ~ ~ ~. ~~ 

~ ~ ~~~ ~~ ~~ ~ 

Based on this language, on October 26, 2004 Frontier of America filed a Petition for 

Declaratory Ruling with the TRA seeking a determination that it has the authority to provide 

CLEC service in Ben Lomand Coop's territory. Ben Lomand Coop moved for dismissal of the 

petition primarily on the ground that only the Federal Communications Commission has the 

authority to determine whether the 1996 Telecommunications Act, 47 U.S.C. §253(a), preempts 

Tennessee Code Annotated § 65-29-102. There can be no doubt that if Frontier had filed 

initially with the FCC, Ben Lomand Coop would have moved for dismissal on the ground that 

~ ~~~ . ~~ ~~ ~~ ~ 
~~ ~~ ~~~ ~ ~ ... ~ ~ ~ ~~~ ~ ~~ ~~~ ~ 

~- ~ 

~~ ~~ 

only the TRA has the authority to determine that Frontier of America is certified to provide CLEC 

services in Ben Lomand Coop's territory. 

. ~~~~ ~ - -  ~~~~~~~~~ ~ ~ ~. ~~ ~ ~M ~~~~~ ~ ~~~ ~ ~ ~~ . ~~ 

~~ ~~ ~~ ~~ .~ ~~ ~ ~ ~~ ~ ~ ~~~ ~~ ~ 

~~ 
~ ~ ~~ 

Despite Frontier's efforts to move the case forward, it languished at the TRA. Ultimately, 

on November 7,2005, the TRA granted Ben Lomand Coop's motion for dismissal on the ground 

that stakdawdmsnot permi t - theJM to grant authority for CLECs to serve territories served 

by telephone cooperatives. A transcript of the conference at which the TRA made this decision 

is attached as Exhibit B.4 Two of the three TRA directors making statements at the conference 

stated that this matter might more appropriately be handled at the FCC 

' 
~ ~~~ issued, Frontier will supplement therecord in this proceeding. 

Frontier has requested but the TRA has not issued a written order. If and when such an order is 
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Ben Lomand has now managed to thwart CLEC competition within its territory on 

procedural grounds for nearly 17 months since the execution of the interconnection agreement, 

all the while it continues to act as a CLEC in Frontier’s territory and continues to erode Frontier’s 

customer base. The Commission should not countenance this bare-faced anticompetitive 

conduct, and should promptly grant the relief requested by Frontier so that Frontier can at long 

last compete with Ben Lomand on the same basis that Ben Lomand is competing with Frontier. 

1. T.C.A. § 65-29-102 Is Preempted by 47 U.S.C;§ 253(a). 

The relevant Federal statute, 47 U.S.C. 5 253(a) unequivocally states, “No State or local 

statute or regulation, or other State or local requirement, may prohibit or have the effect of 

prohibiting the ability of any entity to provide any interstate or intrastate telecommunications 

service.” The Commission has previously ruled that this statute preempts T.C.A. 5 65-4-201(d), 

which was supposed to protect the territory o f  ILECs with less than 100,000 l ines.  In The Matter 

Of A VR, L. P. d/b/a Hyperion of Tennessee, L. P. Petition for Preemption of Tennessee Code 

Annotated 5 65-4-201(d) and Tennessee Regulatory Authority Decision Denying Hyperion‘s 

Application Requesting Authority to Provide Service in Tennessee Rural LEC Service Areas, 

Memorandum Opinion and Order, CC Docket No. 98-92, 14 FCC Rcd 11064 (1999), pet. for 

reh’g den., 16 FCC Rcd 1247 (2001) (“Hyperion Preemption Order”). This case raises 

preemptive issues that are nearly identical to those in the Hyperion case.’ For the reasons set 

forth in the Hyperion Preemption Order, the federal statute should preempt T.C.A. 5 65-29-102 

as anticompetitive. 

This case is also similar in its essential facts to two previous preemption decisions cited as precedent 
in the Hyperion Preemption Order. The Public Utility Commission of Texas, Memorandum Opinion 
and Order, 13 FCC Rcd 3460 (1997); Silver Star Telephone Company, lnc. Petition for Preemption 
and Dedaratory Ruling. Memorandum opinion and Order, 12 FCC Rcd 15639 (1997) (“Silver Star 
Preemption Order’?. 
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Consistent with 47 U.S.C. 5 253(a) and the Commission’s ruling cited above, 

Tennessee’s legislature has stated that it is the policy of this state “to fostw the development of 

an efficient, technologically advanced, statewide system of telecommunication services by 

permitting competition in all telecommunications services markets ... ”. T.C.A. § 65-4-123. In 

fact, when the TRA approved t t r C e r M t c r a t e o f - C r m r c &  B L C W z v e - - o u i i d e  Ben 

LomaRd-Cocps territory,  it heldthat t k % p p t i c a t i u ~  ’ e-tothe-benefr+o ’ f-t-resent 

and future public convenience by permitting competition in the telecommunications services 

markets in the State ...”. TRA Order, dated April 28, 1999 (Docket No. 98-00600). In addition, 

T.C.A. § 65-29-102 has been construed by the Tennessee Attorney General to prohibit 

telephone cooperatives from providing service where “reasonably adequate service is 

available,” not as a means for a telephone cooperative to protect its own territory. See 

0p.Atty.Gen. No. 90-83, Aug. 27, 1990. Finally, as noted above, when approving the 

interconnection agreement between Frontier of America and Ben Lomand Coop the TRA found 

that additional sources of telecommunications services within the territory of Ben Lomand Coop 

would be in the public interest. Despite the Federal statute, the State statute, the Tennessee 

Attorney General opinion and its own previous findings, the TRA has issued an order improperly 

exempting a cooperative from competition within its territory, regardless of the fact that the 

cooperative is actively competing through a wholly owned subsidiary outside of its territory. 

~~~ 
~~~~~ 

~ ~~ ~ ~~ ~ ~ ~ .~ ~- . __ . ~ ___-- ~ ~ 

_. ~ ~. ~ ~~~~ ~ ~ . ~ ~ ~ - ~ ~ ~~ ~ ~ 

~ ~ _ _ ~ ~ ~  

The preemption analysis set forth in the Hyperion Preemption Order turns primarily upon 

whether the challenged state restriction is “competitively  neutral," and a finding that the 
~~ ~~~~.~~ - ~~ 

~ ~- 

-~ -~ 
~~~~ ~~ ~ ~ 

restriction is not competitively neutral is fatal to the restriction.* In the case at hand, the lack of 

competitive neutrality is painfully obvious. Frontier and Ben Lomand each have both ILEC and 

out-of-territory CLEC operations. The TRA allows Ben Lomand, through its CLEC, to compete 

in Frontier’s territory. Ben Lomand has, in the course of its competition with Frontier, taken 

~~~~~~~ ~~ _ ~ -~ ~ - ~ -~ ~~~ 

~~~ 

~ ~ 

Hyperion Preemption Order, m8, 18; 47 U.S.C. 5 253(b). 
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away many of Frontier’s customers. On the other hand, the TRA refuses to allow Frontier, 

through its CLEC, to compete in Ben Lomand’s territory. Ben Lomand c thus^ has the enviable 

ability to finance its  competitive^ CLEC operations from an untouchable ILEC base, and its 

captive ILEC customers are denied the benefits of competition. 

~A single-example suffices to-prove the I s t i c a m ~ ~ e c t o f - t h e ~ ~ s l . e f u s a l  to allow 

FrontieF tocswpete-in Ben - L - o m a n d ’ s - - t e r F ~ ~ ~ ~ ~ ~ ~ t ~ ~ ~ e ~ ~ ~ ~ n t l y  

issued a request for proposals (“RFP”) to setye all schools within jts~djStrist.71--Some of the 

Warren County schools are within Frontier’s ILEG tewitory? andthe~rest ~~ of the ~ ~~~ schools are-within 

Ben Lomand Coop’s ILEC territory. The RFP specifically states that there must be a single 

vendor for the entire contract. As a result, Ben Lomand will be able to submit a compliant bid, 

and Frontier will not. It is long past time to redress this situation and to end Ben Lomand Coop’s 

unlawful monopoly. 

~~~ ~~ In s u m m a w  Ben LornandHakes full -advantage+f&its ability to compete outside its 

territery-4ut contrary to the policies-set forth b@J.S. Cangress,..tha~ Tennessee legislature, the 

Commission and even the TRA, it resists competition when it comes knocking on its own door. 

Unfortunatsty~the TRA yielded  to ~ B e n I l o m a f i d ~ - t ) r o c e d t a l l i n ~ ~  ~ ~~~ tactics,and ~~~~ i t  is necessary 

for the Commission to take preemptive action-to allow consumers in Ben~Lomand Coop’s 

territory to have a choice of local service providers. 

It. The Commission Should Rule That The Interconnection Agreement 
Between Frontier of America And Ben Lomand Cooperative Is Now 
Effective. 

Frontier of America already has a “statewide” Certificate of Need from the TRA. The 

only basis for the TRA to deny Frontier of America the ability to compete within the territory of 

Ben Lomand Coop is T.C.A. 5 65-29-102. Frontier recognizes that in the Hyperion case the 

~~ ~ ~ 
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Commission declined to direct the TRA to grant Hyperion's application for a CPCN.' In the case 

at hand, by contrast, Frontier of America already holds a statewide certificate and is being 

prevented from exercising it solely because the TRA is insulating Ben Lomand Coop from 

competition contrary to law. Accordingly, the Commission should rule that Frontier of America is 

entitled to compete in Ben Lomand Coop's territory, and more specifically, that the conditions of 

the interconnection agreement are satisfied. There is no need for this proceeding to be 

remanded to the TRA. and it would be contrary to the public interest to do so. If the 

Commission remands any portion of this case, it may be confidently predicted that Ben Lomand 

Coop will again attempt to delay the advent of competition in its territory for yet another year by 

raising still more procedural issues with the TRA.' 

Conclusion 

For the reasons stated herein, the Commission should issue a declaratory ruling that 

T.C.A. § 65-29-102 is preempted by 47 U.S.C. § 253(a), that the conditions to the effectiveness 

of the interconnection agreement between Frontier of America and Ben Lomand Coop are 

' Hyperion Preemption Order, 7 22. 

It appears that the TRA in this proceeding ignored the encouragement given to states and regulatory 
agencies by the Commission in the Hyperion Preemption Order "to review any similar statutes and 
regulations, and to repeal or otherwise nullify any that in their judgement violate section 253 as applied 
by this Commission." Hyperion Preemption Order at 723. This case is therefore unlike the situation in 
the Silver Star Preemption Order, in which the Commission declined to reverse the Wyoming PSC's 
denial of a CPCN. In the Silver Star Preemption Order, the Commission grounded its decision on the 
petitioner's statement that it was "confident that the PSC ... will quickly and completely abide by this 
Commission's preemption decision." Silver Star Preemption Order at 747. 
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satisfied, and that Frontier of America is now entitled to compete in the territory of Ben Lomand 

coop pursuant to the terms of the interconnection agreement. 

Kenneth F. Mason - 
Director - Federal Regulatory 

Frontier Communications 
180 South Clinton Avenue 
Rochester, NY 14646-0700 

KMason@czn.com 
585-777-5645 

.irantiarCnmmunicatbns- . . 

180 South Clinton Avenue 
Rochester, NY 14646-0700 
Tel: (585) 777-7270 
Fax: (585) 263-9986 
gresq.savre@.rontiercorp.com 

Date: December 14, 2005 

Attachments: Exhibit A - Interconnection Agreement Between Frontier of America and Ben 
Lomand Coop 

Exhibit B- Transcript of TRA Conference Rejecting Frontier’s Petition for a 
Declaratory Ruling 
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AOREZUEN~ FUR 
LOCAL WIRELINE NETWORK lNTERCONNECTlON 

This Agreement For Local Wireline Nelwork Inlerconnecllon ('Agreemenl') made lhis 6th day of July 2004, 
is by and between Ben Lomand Telephone Cooperative, Inc a Tennessee corporatioh, having its 
principal place o f  business a1 311 Norlh Chancev Street. P 0 Box 670. McMinnville, Tennessee 37111 
('BLTC*) and Fronller Communications of  America. Inc.. a Delaware corporation, having its principal place 
of business at 180 S.  Clinton Avenue, Rochester. New York 14646 ('FCA'). BLTC and FCA may also be 
referred to herein smgularly as a 'Party' or colleclively as 'the Parlus' 

SECTION 1. RECITALS AND PRINCIPLE8 

BLTC is a lelephone cooperahe local axchanga carrier authorired to provide telecommunicabons 
services In Ihe Stale of Tennessee, and 

FCA IS a local exchange carrier authorized io provide telecommunications services in Ihe Stale of 
.. ~~ ~ -~ -~ ~~ ~ ~. ~. 

~ ~ . - ~ - 
~~ ~~ 

Tennessee. and ~~~ ~~ 

The nalure of lhe interconnecl!on arrangemenl belween lh~e Parlies eslablished pursuant Lo t h a  
A<raemenl is of mulual benefillobolh Parliea and is intended lo fulfill their needs lo exchange local traffic. 
and 

The Parlies have In good fatlh negotiated. and agreed on local inlerconneclion lerms and conditions as set 
forlh below. and 

Notwithstanding the mutual commllmen1s conlained In lhis Agreement. (he Parlies neverlheless enter into 
lhis Agreemenl wilhoul prejudice to any posilions they have taken previously. or may lake in the future tn 
any legislalive, regulalory. JUdlclal or olher publtc forum addressing any matters. including malters related 
specifically to lhis Agresmenl. or olher lypes of arrangemenls prescribed In lhis Agreement In 
consideration of the mutual provisions conlained herein and olher goad and valuable consideralion. the 
receipl and sufficiency ofwh!ch are hereby acknowledged. BLTC and FCA hereby covenant and agree as 

tOll0wi:- 

.. ~ 

SECTION 2. GENERAL DEFINITIONS 

~Excapt as otherwise specilied hereon. the following &eftnllions~wdt applg t o d  Sections cmlained in this 
Agreement Addilional delinilions thal are specific lo the mallers covered in a particular section may 
appear in lhal  section 

2 1. 'Access Service Request' ('ASR') means the induslry standard forms and supporiing 
documenlabon used for ordering acces6 sewices The ASR wlll be used lo  identify \he specific bunking 
and facilities request for inlarconnemim 

~~ ~ 

~~~ 

~~ ~~ ~~ 

~~. 

2 2 'Aulomalic Number Idenllfication' ('ANI') refers lo the number lransmilled lhrough lhe 

'Carrier' means a telecommunicallon company authorized by the Commission lo provide 

"CLLI Codes' means Common Language Localion Identifier Codes 

"Commission' means the Tennessee Regulatory Aulhority 

'DSI' IS a digital signal rale of 1 544 Megabits per second ('Mbps') 

'OS3' is a dipilal signal rale of 44 736 Mbps 

nelwork identifying Ihe calling party 

2.3 
local exchange telecommunications services in lhe Stale of Tennessee 

2 4. 

2 5 

2 6. 

2 7 
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2 a '\nterconnectvaV in this Agreement relei8 any \a be phystca\\\nk\ng ot \we nswork~ for 
\he mutual exchange of traflic and Only lor Purposes of Iranrmrttmg and routing lelephone exchange traff#o 
or access tralfrc or both 
traffic 

Interconneclion does no1 include Ihe transport and termination of  interexchangs 

2 9 'Local Exchange Rouling Guide' ('LERG') is a Telecordia reference document used by 
Garriera to identify NPA-NXX rouling and homing inlormation as well as network elemenl and equipment 
designations 

2 10 'Local Traffic' means lralfic lhat is originated by an end user ot one Party and terminates 
to an end user of lhe other Parly within ELTC'tocal Serving erea. including mandatory local calling scope 
arrangements established and defined by the applicable state commission A mandatory local calling 
scope arrangement is an arrangement lhal provides end usera a local  calling scope. I e Extended Arsa 
Service ('EAS'). beyond their basic exchange serving area Therefore local traffic. for Durposes of this 
Agreement. includes both inlra-exchange calls and EAS calls 

2 11  "Point of Inlerconnection' ("POI') means the physical localion(s) a1 which the Parties' 

'Rating Point' IS the V(LH coordinates associated with a parlicular lelephone number for 

networks meet for lhe purpose o f  establishing inlerconneclion 

2 12 
rating purposes 

2 13 'Transport and Termination' denotes lransmission and switching facilities used for the 
exchange of lccal lraftic between intsrconnected carrier networks 

2 14 'Wire Cente;'denoles a building or space within a building which serves as an 
aggregation point on a given carrier's nelwork. where transmnsion laclilies and circuils are connected or 
switched Wire Center can also denole a building in which one or more central offices. used for the 
provision ot basic exchange services and access services. are localed However, for purposes 01 
interconneclion service. Wire Cenler will mean those points eligible for such conneclions as specified in 
the F C C  Docket No 91-141 (Expanded Interconnection with LEC Facililies. Transoorl. Phase I). and rules 
adopted pursuant Ihereto 

SECTION 3. NETWORK INTERCONNECTION 

The Parlies herelo. agree to mterconnect lheir facililies and nelworks for the lransporl and terminalion 01 
local traffic 

3 1 Interconnection Trunking Arrangemenls 

3 1 1 The Parties will interconnect their networks as specilied in the terms and conditions 
contained in Atlachmenl A atlached hereto and incorporated by reterence Pots  sel  forlh in this 
Agreement. may be modilied from lime to lime by either Party with the written consent of Ihe other Party. 
which Consent will not be unreasonably withheld 

3 1 2 Each Parly will be responsible for the engineering and ConslNclion of 11s own network 
facilities on its side of  the POI 

3 1 3 
mutual forecasts and sound engineering practice. as mutually agreed to by the Parlies during plannmg- 
lorecasting meetings 

3 1.4 

The Parties mutually agree lhat all interconnection facitiliea wil l be sized according to 

The Parties agree to establish trunk groups 01 aulficienl capacity for local interconnection 
PurPoses The Parties will mutually agree where one-way or two-way lrunking w ~ l l  be  available The 
mutually agreed upon lechnical and operational interfaces. procedures. grade of service and pedomance 
standards for interconnection between the Parlies are so1 torlh in Atlachmenl 8. atlached hereto and will 
conform with all generally accepted industry slandards with regard lo tacitiliss. equipment. and services 
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Each Party shallmake available 10 the olher Paily INnk'i b v i r  which the originating Partyean termonate 
~ ~ c e i ~ ~ r ~ f f , ~  or the end users ot the originating Party lo tho end uaen of the terminating Party. 

3 1.5 This Agreement IS applicable only to the Incumbent service areas of BLTC within the 
Slate of Tennessee. Both Parties agree Io deliver only lrafftc within the scope of this Agreement over the 
connecting facililies as specified in Alta~chmenl A Neilher Party shall provide an Intermediary or transit 
traffic function for the other Party's connection of Its end Y S C ! ~  to ths m d  users  of II lhird petty 
telecommunications carrier without the consent of all parties and wilhoul lhe establishmenl of mulually 
agreeable terms and condilions governing the provismn of Ihe intermediary functions. This Agreement 
does not obligate either Party to utilize any intermediary or transit lraffic function 01 the other Party 

3 2 Taeting an4~Tfeuble RsspoRatbililw 

BLTC and FCA agree lhal each w ~ l l  share responsibility for all maintenance and repair of Irunksllrunk 
g m u p r l ' h e ~ ~ P a t t i e s  agiea to. 

.~ 

~~ ~~~ 

.. 
3 2 1 Cooperatively plan and implement coordinated repair prosedtlres for the meet poinl and 

IocaIinlerconnection trunks and facilities to ensurs Irouble reporls are resolved in a timely and appropriate 
manner 

Provide trained personnel w i th  adequate and CDmpalible IesI  equipment to work with each 
~ ~ ~ 

3 2 2. 
4." Other's lechnicians. 

3 2 3 Promplly notify each other when there is any change affecting tho service requested. 
including Ihe date servlce IS Io be SIarted 

3 2 4. Coordinate and schedule testing ecIIvities of their own personnel. and olhem as 
applicable, Io ensure its interconnectmn Bunks/lntRk gteups~ete mstalled~per the interconnecllon order, 
meet agreed upon acceptance test requiremenls, and are placed in service by the due dale 

3 2 5 Perform sectionaluation to determine if  a Vou~ble con&i!on is JW in i laIaci l i ty~or its 

Provlde each other with a trouble reporting number to a work center that it staffed 24 

potlion of the interconnection lrunks prior to referrmg any trouble lo  each other 

3 2 6 
hours a dayl7 days a week 

. ~~. ~ ~. ~ 

3 2 1 
interconnection trunks 

3 2.8. 

lmmedialely report to each olher any equipment failure which may affect the 

- ~. 
Based on the trunklng architeclure. provide for mutual tesk  for system assurance for Ihe 

proper recording of AMA records In each company'a swilch. These tesls are repealable on demand by 
either Party upon reasonable nobce ~ ~ ~ 

3 3 lnterconnsclion Forecasting 

~ ~~ ~ 

~~~ ~ 

~~ 

~ ~~~ ~~ .. . 

3 3 1 Consistent with Section 3 I, the Partias agree to work cooperatively to forecast local 
traffic trunk requirements The Parties wil l establish joint forecastmg responsibilities for lraMc utilizabon 
over trunk groupl The Parties recognize lhal planning for, and Ihe availability of, facililies and/or 
equipment ars aependent on cooperabve forecasting belwesn ths Parties. Inlarcompany forecast 

~~ I n f o r m a ~ i ! l . b ~ s ~ e r c _ ~ ~ B ~ d  b# Jh%Partmzdaaachnthrr~slbal I IYw,a  yerc-L4Lhea-raary, tha 
Parties agree to provide addilwnal trunking needed to maintain the grade of S ~ N I C ~  The Parties agree to 
connect trunks a t  a minimum DS1 level lo exchange local traffic on a bi-diracbonat basis Allconnecting 
facilities wil l b e ~ n t 3  DS1 level;multlPle DSl level, or DS3 level and will conform to induslry standards. 

+HmrelocaMrMcmiumrn ars -mhsmb lmsd ,  two-way Irunk~gmups w i l h  p ~ o ~ i s ~ n e d i ~ t i ~ ~ ~ b a s e d  
O n  forecasts lointly developed by the PPrUeS FCA mu81 provide the initial two year forecasl of ds trunk 
requirements Al l  trunk facilities wlll be engineered to a P 01 grade of service Should a Perty Idenbfy lho 
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need.for more or less irunkmg fac,lmes between the pomes Io maintain the grade of service. the Party wil l 
provide nottce lo the other Party in writing 

3 3 2 The forecasts will include the number, type and capacity of trunks as well as a description 
of major network projects anticipated for the following six months Major network projects include trunking 
or network rearrangements, shins in anticipated fraffic palterns, or olher activifles that are reflected by a 
sgn+zant mcrease or decreaSB tn Irunkmg demand for tna following forecast period 
jointly plan for the effecls of other traffic on their networks. including issues of nelwork capacity. 
forecasting and compensation calculalion 

The Parties agree 10 

3 3 3 XI1 requests from one Party to Ihe other Parly to establish. add. change. or disconnect 
trunks will be made in writing using the industry standard Access Service Request 

3 4 
* 

Reciprocal Compensation For the Transport and Terminalion of Interchanged Traffic 

3 4 1 The Parties agree that the mutual provisions and relalive obhgations of the Parties 
pursuant lo this Agreement represent good and valuable considerauon. the sufficiency of which between 
the Parties is acknowledged, and that neither Party has any obligation to provide any monetary 
compensation to the other Party for the other Party's origm8lwn or termination of local traffic originating on 
one Party's network and terminating on the other Party's network within the scope of  this Agreement The 
specific compensation terms and conditions set forth in this Agreement are related to. dependent on, and 

are the subject of this Agreement and all other terms and conditions set forth In this Agreement 

.- 
limited to the provision of local exchange Service to end users located in the specific geographic areas that ÎI 

3 4 2 A maintenance s e t w e  chaige applies whenever either P a w  requests the dispatch of the 
other Party's personnel for the purpose of performing maintenance activity on the interconnection trunks. 
and any of the following conditions exist 

3 4 2 1 No trouhle is found in the intercnnnection trunks. or 

3 4 2 2 The trouble condition results from equipment. facllitles or systems not prowded by 

3 4 2 3 Trouble clearance did not otherwise require a dispatch, and upon dispatch 

If a maintenance Service charge has been applied and trouble is subsequently found in 

the Party whosa personnel were dispatched. or 

requested for repair verificalion, the interconnection trunk does not exceed maintenance Ihmils 

3 4 3 
the facilities of  the Party whose personnel were dispatched. the charge will be Canceled. 

3 4 4 Billing for maintenance servce by either party IS based on each half-hour or fraction 
thereof expended to perform the work requested The time worked is categorized end billed a tone of the 
following lhree rates (1)  basic ttme. (2) overtime. or (3) premium time as defined in BLTC's interstate 
access tariff 

3 5 

3 6 

Reserved for FuIure Use 

Coordination of Transfer of Service 

3 6 1 Coordinalion of Transfer of Service To serve the public Interesl of end users. the Parties 
agree that when an end user Iransfen service from one Party to the other Party it will be necessary for the 
parties to coordinate the timing for disconnection from one Party and connection with the other Party so 
that transferring end users are not without service for any extended period of time Other coordinated 
activitses associaled with transfer of service wdl also need to be coordinated between the Parties to ensure 
quatlly SeNiCeS lo the public 

3 6 2 Procedures for Coordinated Transfer of Service Activities The Parties agree to establish 
mutually acceptable. reasonable. and efficient lransfer of service procedures that utilize the industry 
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standard LSR lormet lor Iha exchange of necessary miormetwn for coordinalton o f  service transfers 
between the p a ~ t m s  
requests for disconnect. service announcement initiation. and number portability activity between Ihe 
Parties Ben Lomand will develop mutually agreeable. specific procedures for the exchange of  the 
necessary information pursuant to this subsection 

Each periy wi l l  designale a local representative for the purpose of exchanging 

3 8 3 No Charges lor Coordinated Transfer of Service Aclivities There will be no charges 
between Ihe Parties or compensabon provided by one party to the other Party for the coordinated transfer 
of service activities described in this Secbon 3 8. 

3 6 4"d..ietler or Authorization ' T a c h  Party IS responsible for obtaining a Leller of Authorization 
(LOA) from each end utcunwtlng transfer of service from one Party to the other Party The Party 
obtaining the LOA from the end user will lurnish it  to the other Party Transmission 41 the LOA by 
facsimile is preferred in order to expedite order processing 
. .  ~ 3 

,si. 
3 K 5 Trsnsfrr a: Service Announearnant In the case where an end user changes service from 

one Par ty lo  the other Party and the end user does not retain i lr~riginaLlelephone number, the Party 
formerly providing service to the end user will provide a transfer of service announcement on the vacated 
telephone number Thta announcement will provtde delails regarding the new number lhat must be dialed 
to reach Inis end user The service announcement will be provlded by the Party formerly providing service 
for a minimum of lour months 

3 6 6 Disconnect and Transfer of Service Announcement Coordination for Service Transfers 
with Change of Number In the case where an end user changes 5ervtce from one Party to the other Party 
and the e n d a e r  does not retain its original lelephone number. the Party lrom which Ihe end user IS 
transferring will honor requests for dlsconnect and s ~ r y c a  announcemenl initiation from the Party to which 
the end user is lransferring The Party to which the end user IS transferring service will provide to the 

~Mher.PanyVle end user's n a m e . ~ f e ~ e l e e h e ~ r ~ n e w ~ k a n a t n b s r ; a n d  date 
service should be transferred uslng the Industry standard LSR formal The Party lrom which the end user 
IS transferring will coordinate with Ihe olher Party the disconnect and service announcement initialton to 
coincide with the service transfer requesl dale In inStance?-where Ihelransfeermg enQ%se_r changes its 
telephone number,~:he Party from wh16h &e end user is transferring service will place a service 
announcement on Ihe vacant number no later lhan 5 00 P M local time on the next business day following 
the service lransfer dale 

.1 

'* 

.. It is recommended lhat the inslallalion dale precede the disconnecl~on date 
. . ~~. ~ ~~ ~ 

3 8 ? Oisconnect and Coordination of Local Number Porlability lor Service Trans 
Change of  Number In Ihe case where an end user changes service from one Party Io the other Party and 
the end user retains its original telephone number(s). the Party from which the end user is transferring wiu 
honor requests for disconnect and local number portability from Ihe Party to which Ihe end user IS 
transferring The Party to which the end user is t r a n s l e n i n g w ~ v i d k t k e . e l ~ t t r - t h b e n d  user's 
name, address, current telephone number, new network number porting informalion. and date S~NICO 

~ s h w l d  be'transferfed using Ihe lnduslry standard LSR format The Parties will coordinate the disconnect, 
connect, and number portability acllvitles in accordance with the NOrlh American Numbering Council 

. 
.I 

..- 

. (NANC) flows 

3 6 8 Combined Transfer of Service Requests. Each Party will accspl transfer of S ~ N I C ~  
requests lrom the olher Party for one end user thal includes combined reauests for transfers where the 
end user will relain one or more telephone numbers and where the end user will not change one or more 
telephone numben- 

~ ~ ~~ -~ .. ~ ~~ - ~~ -- ~~ 

3 6 9 Bulk Requests for Transfer of Service From lime lo time, either Party may benefit from 
the transfer a t  service for groups The Panms agree l o  process bulk transler of service requesls for end 

~ a w w 4 4 e a a m e M n g - a c n n m h m n k u r .  

access to the customer side of the Network lnlerface Device (NID) consistent with Federal Communication 
Commission rules The Party lo  which the end user is transferring service may move all inside wire from 

~~~~ . 
- .  ~~ -. 

3 6 10 Access IO Ihe Network Interface Device (NID) Each Party will allow (he other Party 
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the oIhsr Party's exl l tmg NID io  one proinded by the Party lo which the end user IS iransl.rrmg S . N I C ~  
Where e NID 16 01 the lype which provides for cbstomer access to one side of the NID. the Parly to which 
!he end user is transfenfng Service may elect to remove the inside wore atthe connection(8) wlthin the 
customer side of tne hlD Where a FllO is of an o.der tbpe not allowing access to the q.stomer side of tha 
NID. the Party to which tne en0 Lser s transferring servce mb81 make a clean cbt o f  the inside wire at the 
closest point to the NID 

3 7 Service Ordering 

Access Service Req,esta (ASR) wil l be Jsea by both panles lo request lrunks an&pecisl cmuita 
ordered m d e r  inn  agreement Local Service Requests (LSR) w l l  be .sed to order local servsce lncludlng 
Loc& NLm ber Portaoiiity 

._ ..*- 

1 SECTION 4. AUDIT 

Either Party may;upon written notice to the other Party. conduct an audit. during normal business hours. 
~ o n ~ y  on Ihe source~dalaldocuments as maycontain information beartng upoiiike servtcei~ being provided 
under the terms and conditions of this Agreement An audit may be conducted no more frequently than 
once per 12 month period. and only to verify the other Party's compliance with provisions of thia 
Agreement The notice requesting an au-&t musl l d e n t l l y ~ \ h - d ~ a ~ ~ u p o n ~ w h i c ~  i l i a  requii ied i C  ~~ ~ ~~ ..A 
commence. the estimated duration. the materials to be reviewed. and Ihe number of individuals who will 
be performing the audit Each audilui l l  be conducted expeditiously Any audit is lo be performed aa 
follows (I) following at leas1 45 days' prior wrltten notice to IhFaudblad Party. (11) subject to Ihe reasonable 
scheduling requirements and limitations of the audited Party. (111) at lhe auditing Party's sole cost and 
expense, (iv)of a reasonable scope and duration. (v) i n ~ a  manner so as not to interfere with the audited 
Party's business operations 

5 . ~ ~ ~  O,SP"TE R~Es~o~uTION __ -. . --- ~ 

wsly 

The Parties agree that in the event of a default or violation hereunder. or for any dispute arising under lhis 
Agreement of related agreements. the Parties w'tt first confertodlscuss the d!spute and-eek resolution 
prior to laking any action before any couri or regulator. or before authorizing any public statement about or 
aulhorizmg disclosure of the nature of the dlspule to any third party Such conference will occur at leas1 at 
the Vice President level for each Party In Ihe case of FCA. its Vice Presldent of Interconnection. or 
equivalent officer. will participate in the meeling. and for BLTC. its Executive Vice President. or 
management person one level below that level. Will participate In lhe event the Parties are unable to 
resolve the dispute through conlerence. eilher Party may initiate an appropriate aclion in any regulatory or 
judicial forum of competent jurisdiction 

I ,  

~ ~ ~~~ ~. 

~~ 

~ .~~~ 
SECTlOW6. FORCE MAJEURE ~~~~ ~ ~~ 

~ 

If the performance of the Agreement or any obiigation hereunder is prevenfed. restricted or  interfered with 
by reason of any of the following 

~~ ~~ ~ 
~~ ~ ~ ~~ ~ ~- 

6 1 
plant or power failure; 

6 2 

6 3 
any subdwnmn, authority. or representalive of any such government. 

6 4 

6 5. 

Fire. explosion. flood, earthquake. hurricane, cyclone, tornado. slorm. epidemic. breakdown of 

War, revolution. civil commotion. acts of public enemies. blockade or embargo, 

Any law. order. proclamalion. regulation. ordinance. demand or requirement of any government or 

_ _ ~ _ _  - ___ 
Labor difficulties. such as strikes,. picketing or boycolts; 

Delays caused by other service or equipment vendors: 
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6 8. . Any olnrr crcumrlance beyond the reasonable confrolollhe party eftected; then the party 
affected. upon giving prompt notice to the otner Party. will be excused from such perlormsncs on e dsy- 
for-oay bas.s to the erlent 01 such prevention, restriclion. or interference (end the other Party will likewise 
ba excused from performance 01 11s obligations on u performance so prevenled. restricted or interfered 
w.m). provided that Ihe Party so aflectea will use !la best elforts to avola or remove sbdh causes 01 
nonperformance and bolh Partoes *ill proceed to perform wJh d,spalch wnenever such cabses are 
removed or cease. 

SECTION 7. COMMISSION DECISION - 
This Agreement wi l l  at all times be subject to such revtaw by the Commission or FCC a i  permitted by the 
Telecommunicalionr Act of 1996 If any such review renders the Agreement inoperable or creates any 
ambiguity or regulremenl lor lurther amendment lo tha Agreement. the Parties agree to negoliate In good 
faith to agree upon any necessary amendments to the Agreement 

SECTION 8 .  R E G U L A m Y  CHANGES 

Either Party may request an amendment to lake into account any changes in Commission or F c c  rules 
and requirements. including changes resulting from judicial review of applicabla regulatory decisions 

SECTION 0. REOULATORY APPROVAL 

-. 

,- 

Each Party is responsible for obtaining and maintaining in effect all state regulatory commission approvals 
and cerlificalions lhal  are required for lhal Party's provision of local exchange andlor local exchange 
access services in lhe service areas covered by this Agreement The Parties agree to jointly lite lhis 
Agreement with the Commission and to fully coopenWw8th euch other in oblalning Commission approval 
Notwithstanding Ihis SeCliOn 9 or any other provision of thia Agreement. BLTC has not waived ita status or 
rights as a telephone cooperalive m Tennrssee pursuant to. but no1 limited lo, Tennessee Code 
Annotated 65-4-101.65-29-101. and 65-29-130 

SECTION 10. DIRECTORY LISTINGS 

- 10 1 Introduction 

This Dnectory Listings section sets forth terms and conditions with respect to the inclusion of 
FCA's customer IiStlngs in BLTC'S published directories 

10.1 1 In those areas where FCA and BLTC both provide local exchange letephone service and 
have established interconnectlon for the exchanpe of traffic pursuant to the terms of this Agreement 
(defined as the 'Listing Asap'). BLTC or ita contractors wil l include WhWF%ger and Yellow Pages listing 
informatlon for FCAs  end users in the Listing Area in appropriale BLTC directories provlded that FCA 
provides listing Information lo BLTC on a timely basla BLTC will include the White Pages and Yellow 
Pages Iistlng information In BLTC directories at  no charge lo FCA provided that FCA provides subscriber 
lis>gg information at no charge to BLTC 

of similar meaning. shall also be construed lo  include those of BLTC's contractors thal produce directonem.., 
on its behalf 

10 2 Dlreclory Listings 

10.1 2 Any references in this Section 10 lo  BLTC procedures. practices. requiremenla. or worda 

. ,  

10 2 1 AI no charge to FCA. BLTC will include in approprlale White Pages directories the primary 
alphabebeat IisUngs of those end users located wtthin the Listing Area 

10 2 2 A I  no charge lo FCA. BLTC agrees to include one basic White Pages listing for each FCA 
customer located within lhe geographic scope of BLTC's White Page Directories within the Listing Area. 

.- 
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.. 

and acoune¶y  Yellow Page Iisling lor each FCA business cuslomerlocafed wtthm the geographtcal scope 
o f  BLTC's Yellow Page directories A basic Whtle Page lisling is defined as a customer name, address, 
and assigned number Basic While Pages listings of FCA cuslomers wil l  be inler-filed wilh listings of 
BLTC and other LEC cuslomers Directory listings will make no distinction between FCA and BLTC 
subscribers 

10 2 3 FCA may oblain on behalf of F C A s  customers secondary White Page listings from BLTC. 
and BLTC agrees lo provide lo  FCA secondary While Page listings at the same rate@) charged lo  BLTC's 
end user customers. 

- 10 2 4 For the Iislings provided by FCA lor inclusion in BLTC's directories, FCA will lurnish to 
BLTC on a timely basis subscriber listing informalion as required to prepare and prinl the alphabetical 
listings of said directory - 

1 0  2 5. The Parties will cooperate in the development of a suitable timetable lor the submission of 
customer listing information for inclusion in the appropriate BLTC direclones FCA will provide subscnber 
listing information to OLTC in such formal as is consislent wilh a base listing format normally provided lo 
publishers 01 direclories FCA wil l  use reasonable commercial efforts Io provide lhe subscriber listing 
iffformation in a l o r a t  thatwill accomm&ale w . k e f w 8 R t e s h e n ~ i s  in IhbBLTGdirectory 
publishing process BLTC will no1 impose on FCA any service order or any olher charges lor processing, 
handling. or inclusion of FCA's listtngs pursuant lo this Seclion 10 

10 3 Limilalion O f  Liabilily And Indemnilicalion 

10 3 1 Nedher Party wyl I be I aDle to Ihe other Party for any losses or damages arirmg ou1 of 
errors. nlerruplions. delecls. fa lures. delays, or mallinctions relaling lo the W h,\e Pages Iislings and 
serv cas, including any and all associated eguipmenl and dala Processing systems. unless said losses or 
damages resull lrom the indemnifyng parly's'gross negligenie'oi wolllul or wanton or  inlenlionsl 
misconducl 

10 3 2 FCA shalt delend. tnaemnily and hold OLTC and .h allilia1es. 011 ceis  and agents 
harmless from any and ad lhira parly claims. suils. aclons. demands, cosIs. SeNlemenlS losses. damages 
expenses and all other liabi il8es. tnclLdmg reasonable atiorney lees ansing OuI of or resulting lrom a 
breach 0 1  contract. breach 01 warranly andlor (he inlentional and negligent acts or omissions on the pad  of 
FCA. 11s employees. oflicers. alliliates and agents in lhe periormance 01. or failure lo perform. the actwy111es 
contemplaled by lhis Section 10 of this Agreemenl mclt,ding. bul not Imded lo. lhe provialon ot customer 
Iistmg inlormalaon on an accurate and timely oasis BLTC shall defend, IndsmnJy and hold FCA and its 
a1f.l ales, onicers ana agenls narmless from any and all lhird party claims. s ~ i t s .  actions. demands, costs. 

out of or resulling from a breach 01 contract. breach bTwarranty andlor the intentional and negliganl acts 
or omissions on the part 01 BLTC. 11s employees. ollcers. aflillales and agents in me performance of, or 
failure lo  perform. lhe activilies contemplaled by lhis Seclion 10 01 this Agreement 

setllemenls losses. damages expenses and all other Latnlitnr; mcluoingreasonabla stforney less arising - 
~. .. . . .... _ _  

10 3 3 Nolwilhslanoinp any other provisions of  inis Agreemenl. the Parlles agree thal (a) BLTC 
has no legal dLly or ob.igalion lo publish any FCA cLslomer Iislinp In any BLTC dmclory wilh respect lo 
any FCA customer for which FCA does not prov de BLTC lhe FCA cdslomer lislmg information in 
accordance wilh Ihis Section 10 of this Agreement. and (b) BLTC will no1 be 1:able Io FCA or any FCA 
customer. lor BLTC's failure lo publish any FCA cuslomer Iisllng VI any BLTC dlreclory wilh resp*cIlo any 
FCA customer which FCA does not provide to BLTC the FCA customer lisling inlormation in accordance 
with thts Section 10 01 inls Agreemenl 
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SECTION 11. SECT\ON 232 OF TH€TE~ECOMYUN\CAT\OHS ACT OF \B98 

_- 

The Parites agree lhal the provisions of Section 252 of  the Telecommunicationi Act of 1 ~ 0 6 ,  including but 
not limited to Seclion 252(i). shall apply lo  this Agreemenl. together with Tennessee Regulatory Authority 
and FCC inlerprebve regulallons in effect from time Io time. 

SECTION 12. TERM OF AGREEMENT 

12 1 Term Subjecl to lhe termination provisions conlained in Ihis Agreement. the initial lam of this 
Agreemenl shall be one (1) year from Ihe effeclive date referenced in Seclion 13 of this Agreement This 
Agreement shall continue in force and effect for consecutive one (1 )  year terms unless on a date no le81 
than three (3) months prior to the expiration 01 the initial term or any subsequent term. either Party 
requests the commencement of negotialions pursuant lo Section 252 of the Act on a new Agreement. The 
termination provisions in this seclion do no ta l  any bme affect eilher Party's rights under Section 252(i) of 
the Act 

12 2 
and existing et the time of lermination, those arrangements will continue without inlerrupuon unW a 
reolecement agreement has been executed by the Parries either (el under a new aareemanl voluntarilv 

Post-Termination Arrangements For service arrangements made available under this Agreement 

ex'ecuted by ~ l i  Parties. (b) under a new agreement negotiated puisuant IO the pro;ismns of Sectton 252 
of the Act. or c) under any agreement available according to the provisions of Secllon 252(1) of the Act 

SECTION 13. EFFECTIVE DATE 

13 

.c 

This Agreement wdl become elfective upon 

(a) issuance of a final order by a regulatory body or court with the requisite lurirdictmn to 
grant FCA with all necessary regulatory approval and certification to offer local exchange and local 
exchange access services in the geographic areas to which this Agreement applies; and 

(b) approval of lhis Agreement by the Commission 

The Parlies recognize that. in the absence of a linal order under subsection (e) immediately 
- above, a question of law exists with respect to whether the Commissmn has statutory authority to 

aulhorize FCA or any olher carrier to provide local exchange andlor local exchange access services in the 
areas of the State of Tennessee served by BLTC or other lelephone cooperatlves Notwithstanding ihis 
uncertainty. the Parties have acted in good faith to negotlate this Agreement and fulfill their obligations 
under the Act m order to evold unnecessary dispute and delay By execubng this Agreement. neilher 
Party waives any right wilh respect to issues related lo the position either Party msy assert in any forum 
with respect to issues related lo the malter of the Commissmn's slatutory authority with respect to 
geographic areas sewed by telephone coopsralives or any olher malterr 

SECTION t4. AMENDMENT OF AGREEMENT 

- - 
The Pames may mutually agree lo amend this Agreement in wrlling Because it is possible that 
amendments to this Agreemenl may be needed to fully satisfy the purposes end objectives. the Partias 
agree to work cooperatively. promptly, and in good faith (0 negotiata and implement any euch additions. 
changes. and/or correctlons lo  this Agreement Any amendment musl be made in writing 

SECTION 15. LIMITATION OF L lABlL I lY  

EXCEPT AS OTHERWISE PROVIDED HEREIN. NEITHER PARTY WILL BE LIABLE TO THE OTHER IN 
CONNECTION WITH THE PROVISION OR USE OF SERVICES PROVIDED UNDER THIS 
AGREEMENT. NEITHER PARTY WILL BE LIABLE TO THE OTHER FOR ANY LOSS, COST, CLAIM, 
INJURY, LIABILITY OR EXPENSE. INCLUDING REASONABLE ATTORNEY'S FEES, RELATING TO 
OR ARISING OUT OF ANY ORDINARY NEQLIGENT ACT OR OMISSION BY A PARTY IN NO EVENT 
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W \ L  E\THER PARTY BE Uk0LETO THE QTHERVh RNy \MD\RECT ,SPECIAL, \NC\DENTAL. OR 
CONSEOUENTIAL DAMAGES, INCLUDING. BUT NOT LIMITED TO, LOSS OF PROFITS, INCOME OR 
REVENUE. EVEN IF ADVISED OF THE POSSIBILITY THEREOF, WHETHER SUCH DAMAGES ARISE 
OUT OF BREACH OF CONTRACT, BREACH OF WARRANTY, NEGLIGENCE. STRICT LIABILITY, OR 
ANY OTHER THEORY OF LIABILITY AND WHETHER SUCH DAMAGES WERE FORESEEABLE O R  
NOT AT THE TIME THIS AGREEMENT WAS EXECUTE0 

SECTION 16. INDEMNITY 

Each Party will indemnify and hold the other harmless from any Iiabililies. claims or demands (Including 
the costs. expenses and reasonabla_attorney'r fees on account thereof) that may be made by third parties 
for (a) personal injuries. Including death, or (b) dama~a~tolJng!b!e p ~ o p ~ r l y  resulttng from the sole 
negligence andlor sole willful misconduct of that Party, its employeesor agents in the perlormanee of this 
Agreement Each Party will defend the olher at the other's request against any such liability. claim. or 
demand Each Party will notify the other promptly of writlen claims or demands against such Party of 
which the olher Party is solely reSQOnSible hereunder 

SECTION 1 h -  ASSIGNMENT 

This Agreement may-not be~assigned to a n O ~ ' P e t ( y w t ( h o v t w r i ~ ~ n ~ e n 1 o t  the other Party, which 
consent will no1 be unreasonably withheld. 

SECTION 18. CONTROLLING LAW 

This Agreement was negotiated by the Parties in accordance with the terms of the Telecommunications 
Act of 1996 and the laws of the State 01 Tennessee~ It will be mterpreted solelv~in accordance with the 
terms of the Telecommunications Act and applicable slate law 

- 

SECTION ¶S. DEFAULT 

If either Party believes the other is in breach of this Agreement or olherwise in violation of law. it will first 
give sixty (60) days notice olauch breachor vmiatmn and anuppmunnyfar I h ~ ~ a l k p e d l y  defaulting Party 
to cure Thereafter. the Parties will employ the dmpute resolutdon procedures set forth in this Agreement 

SECTION 20. NONDISCLOSURE 

20 1 
or intangible forms which may include. but is not limited to. ideas. concepts. know-how. models, diagrams. 
flow charts. data. computer programs. marketing plans. business plans, customer names. end other 
technmt; hnancal. orbusiness informat im whTc?irs3esignatea~as "conlidenlial' or vroprietary' by either 
Party in the belief that it contains a trade secret or other confidential research. development. o r  
commercial or financial information 

20 2 
restrictive legend which clearly specifies the proprietary natura of the information 

20 3 
if specifically identilied as such by eilher Party or if the information is clearly recognizable to ba of a 

'Confidenlial Information' as used herein means any inlormatton in written. oral, or other tangible 

~~ .~ ~ ~~~ ~~ 
~~ 

~ ~ 

All written Confidential Information to be covered by this Agreement will be identified by a 

If the Confidential Information is provided orally, it will be deemed to be confidenlial or proprietary 
_1_ 

confidenllal andpmprmlay~mtucs  ~~ ~ ~~ ~~ ~ ~ ~ .- 

~2od--kny Confidenliel Informahon produced. revealed. or disclosed by either Party to the other will be 
used e~clusively fnr purposes of business discussions. nepotlabons, fulfilling the terms of this Agreement. 
andlor other purposes upon such tarms and conditions as may be agreed upon between the Parties in 
wnting. and will be kept separately from other documents and materials 

20 5 
to any other person not specifically authorized by this Agreement to obtain the Confidential Information. 

All persons receiving access to Confidential lnformat!on will not disclose it nor afford access to 11 
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nor win such Contiden\ia\\ntom\allonbe used tn any ober ni8nnef 01 tor any other purposs \ban 81 
provided in this Agreemenl NO copies or reproductions will be made of any Conf!dential lnlormabon or 
any pan thereof, whemer by mechanical. handwrftten, or any other means, wrthooi tha prior wntten 
consent o f  the Party providing it This Agreement aulhorires distribution, disclosure or dissemination only 
to employees and duly authorized agents of the paales with a need to know such Confidential Information 
and which employees and agents agree to be bound by the terms of this Section 

20 5 Upon request by the disctostng Party, the receiving Party will return all langibie copies of 
ConlidentiaIIProprietary Information. whether written. graphic or otherwise. except lhat the receiving Party 
may retain one copy lor archival purposes 

20 7 Notwilhstanding any other p r o v i s i o ~ ~ o ~ I h i s ' A g r e e m ~ e ~ i ~ ~ i o n  ~ ~~ ~~~ ~~~ ~ Will  apply to ali information 
furnished by either Party to the oti-ier in furtherance ot lhe purpose 01 this Agreement, even 11 furnished 

~~ ~ 

~~~ 
~ before (he date 01 this Agreement ~ ~ 

238 
recipient's possession prior 10 receipt horn the source, (2) was received in good faith from a third party not 
sublecl to a confidential obligation to the source, (3) now 18 or later becomes publicly known lhrough no 
breach of confidential obligal!o.nb~yjha recpient. L4) waa_da.velapaabrularecipieat wthou l  the 
develbping  persons having access to any o f  the Conlidentlal Information received In confidence from the 
source, or (5) lhat IS required to be dlsclosed pursuanl to subpoena or other process issued by a court or 
administrative agency having appropriale jurisdiction. provided. however with respecl only to this last 
exception thal the recipient shall give prior notice to the source and shall reasonably cooperate if the 
source deems it necessary to seek protective arrangements 

VL--- I llsi.v obligations shall no1 apply to any Conlidential Inlonation that (1) was legally in the 
~~ ~~ 

~~ ~~~~~~~~~~~ 

- -2O 9 ~ ~ The oblrga l ibn~o l~co~~~t ia l i i y  and~use with respect to Confidential Inlormation disclosed by one 
Party IO Ihe olher shall survive any termination of this Agreement lor a period of three (3)  years from the 

~ - ~ d a l o o f ~ l h e  initial disclosure of the Conlidenlial lnformal~on 

SECTION 21. DISCLAIMER OF AGENCY; NO THIRD PARTY BENEFICIARIES; INDEPENDENT 
~~~ 

~ ~~~ -~ . .~ ~ ~~ 

C O ~ N T R A C T O R L  ~~~ . . ~ - ~~ 
~~ 

~~ 

Neither this Agreemenl. nor any actions taken by either Parly, in compliance with this Agreemenl. shall be 
deemed lo  create an agency or Ioinl venture relattonsh!p between the Parties or any relationship Neilher 
milAgre~ment;Ti~-aiiyac(Tdni taken by either Party in compliance wilh thts Agreement. shall create an 
agency,or any olher type of relallonship or lhlrd party liability between the Parties or between either Party 
and the customers 01 the olher Party This Agreement is for tho sole benefit of the Parlier and their 
permilled assigns. and nolhing herein express or implied shall creale or be construed to create any lhird- 
Par_ly~Fenelic!ary righls.hergynder~~~N~lhing~n I h s  Agreement shallsOnstitute a Party as e legal 
represenlalive or.agenl of the other Party. nor shall a Part ihave the right or authority to assume. create or 
incur any liability or any cbligalion of any kind. express or implied, againsl or in the name or on behalf ot 
the other Party unless olhewise expressly permined by such other Party Excepl as olhemise expressly 
provided in thls Agreement. nDParty undertaker Io perform any obligation of Ihe olher Party. whalher 
regulatory or contractual. or to assume any responsibitily for the management o l the  other Party's 
business 

SECTION 22. 

EXCEPT AS EXPRESSLY PROVIDED UNDER THE AGREEMENT, NEITHER PARTY MAKES ANY 
WARRANTY, EXPRESS OR I M P L I E ~ ~ R E S P E C T ~ ~ ~ S € R V I G E S . + U N C T I O N S  AND 

D I S C L A ~ ~ T M P L I E D ~ W A R R A N T I E S  OF MERCHANTABILITY O R  OF FITN.ESS.F_O_R 4 ~~~~~~~ 

PARTICULAR PURPOSEF -~ ~~~~- ~ 

DISCLAIMER OF REPRESENTATIONS AND WARRANTIES 

PRODUBS ITPROVIDES UNDER OR CONTEMPLATED BY THIS AGREEMENT AND THE PARTIES 

~ ~ _ _ _ _ - ~  ~.~~ ~ ~ 
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SEGTjOH 23. NO UCENSE 

23.1 Nolhrng in this Agreement shall be conslrued as the granl of e license, whether express or 
implied. with respect to any patent. copyright. trademark. trade name, trade secret or any other proprietary 
or intellectual property now or hereafter owned, controlled or licensable by either Party' Neither Party may 
use any patent. copyrightable matenals. trademark. trade name, trade secret or other lntellectual property 
right of the other Party except in accordance with Ihe terms of a separate license aoreement between the 
parties granting such rights 

23 2 
license or right for the benefil of. or owe any other obligation or have any liability to. the other Party or 11s 
customers based on or arising from any claim. demand. or proceeding by any third party alleging or 
asserting that the use of any circuit, apparatus, or system, or the use of any software of the performance 
of any service or melhod. or the provision of any facilities by either Party under lhis Agreement. alone or in 
combinahon with that of the other Party, constitutes direct. vicanous or contributory infringemenl or 
induce-ent to :r.fringe. misiise Oiiinsapproprlation Of any patent. copyright. traaemark. trade secret. or 
any other proprietary or inlelleclual property righl 01 any Party or third party Each Party. however, Shall 
ofler to the other reasonable cooperation and aSS1stanCe in the defense of any such claim 

23 3 NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, THE PARTIES 
AGREE THAT NEITHER PARTY HAS MADE. AND THAT THERE DOES NOT EXIST. ANY WARRANTY, 
EXPRESS OR IMPLIED, THAT THE USE BY THE PARTIES OF THE OTHER'S FACILITIES, 
ARRANGEMENTS, OR SERVICES PROVIDED UNDER THIS AGREEMENT SHALL NOT GIVE RISE 
TO A CLAIM BY ANY THIRD PARTY OF INFRINGEMENT, MISUSE. OR MISAPPROPRIATION OF ANY 
INTELLECTUAL PROPERTY RIGHT OF SUCH THIRD PARTY 

SECTION 24. JOINT WORK PRODUCT 

Neither Party shall have any obligation to defend. indemnify or hold harmless, or acquire any 

This Agreement is the joint work product ofthe Parties and has been negotiated by the Parties and shall 
be fairly interpreted in accordance wilh its terms and. in the OVent at any ambiguities. no inferences shall 
be drawn against either Party 

SECTION 25. NON-WAIVER 

Failure of either Party lo  insist on performance of any term or condition of this Agreement or to exercise 
any right or privilege hereunder shall not be construed as a continuing or future waiver of such lerm. 
condition. right or privilege 

SECTION 26. ENTIRE AGREEMENT 

This Agreement and any Exhibils. Schedules, or tariffs which are incorporated herein by this reference. 
sets forth the entire understanding and supersedes prior agreements between the Parties relating to the 
subjecl matter contained herein and merges all prior discussions between them. and neither Party shall be  
bound by any definition. condition. provision, representation, warranty. covenant or promise other than as 
expressly staled in this Agreement or as is contemporaneously or subsequently set forth in writing and 
execuled by a duly authorized officer or representative of the Party to be bound thereby 

SECTION 27. TAXES 

It is the mutual understanding of the Parties to this Agreement that there are no taxes specifically 
applicable to the subject matter of this Agreement or to either Party as a result of entering into this 
Agreement thal would not othemise be applicable to each respeclive Party In the event thal any 
government authority. however. determines to Ihe contrary the! a tax or taxes are applicable to the subject 
matter of this Agreement. then the following provision will apply Any state or local excise. sales. or use 
taxes. 1 any (excluding any taxes levied on income). resulting from the periormance of this Agreement 
shall be borne by Ihe Perty upon which the obligation for Payment IS imposed under applicable law. even if 
the obligation to collect and remit such taxes is placed upon the other Party 
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